The 
Introduction
At the opening of the Rome Conference on the Statute of the International Criminal Court UN Secretary General Kofi Annan stressed to delegates that the 'overriding interests must be that of the victims and the international community as a whole'. 1 The resulting victim provisions within the Rome Statute include a number of provisions for victims including recognition, participation, protection, reparations and a Trust Fund. The inclusion of these provisions has been declared a 'high-water mark' 2 by placing victims at the 'heart of international criminal justice ' . 3 Yet after fifteen years since the Rome Statute was adopted and ten years of practice of the International Criminal Court (ICC) it is questionable the extent to which an international criminal justice mechanism, which purpose is to prosecute and punish perpetrators of international crimes, can be amenable to the interests of victims. While this issue has been received a great deal of attention from commentators, and numerous decisions by the ICC in working out its practice in reality, there has been little analysis as to the impact victims' interests are having on judicial decision making.
procedural and substantive justice complement each other to ensure a more effective remedy for victims' harm.
Participation enables victims to present their interests in judicial proceedings so that they have an impact on judges' decision making process, which in turn can help to ensure outcomes more effectively respond to their needs. Although allowing victims to express their needs and interests is important, it does not require their views to dominate judges' decisions, just that they are considered and taken into account in determining justice. 10 Thus the consideration of victims' interests is supposed to improve the responsiveness of a justice mechanism to victims' needs, which can be reflected through compromise with other parties' interests.
11
The inclusion of victim participation within international criminal proceedings is not without precedent. The protection of victims' interest has been growing both nationally and internationally over the past few decades, with the development of certain minimum guarantees for their fair treatment in criminal proceedings and in the aftermath of gross violations of their rights. 12 A number of national jurisdictions include victim participation in criminal proceedings in order to protect their interests. In civil law countries victims have a wide range of participatory rights in criminal proceedings, such as partie civile 13 and Nebenklage. 14 Additionally, victims in Islamic law countries have the right to prosecute privately an offender and to claim compensation. 15 To lesser extent, some common law countries allow victims to bring private prosecutions and make impact statements during sentencing. 16 In the United Kingdom, Section 6 of the Prosecution of Offences Act 1985 governs private prosecutions; for a discussion on the UK and USA see Doak n.13, p125-126.
Harmonising interests and achieving victim-orientated justice
At first glance the protection of victims' interests seems unnecessary in international criminal justice, as its primary goal is to prosecute and punish perpetrators of international crimes. This retributive nature of international criminal justice could be seen to be inconsistent with victims' interests in justice, which has been classified as more remedial or reparative justice. 20 Furthermore, the proceedings of international criminal justice mechanisms follow a two-party adversarial contest over evidence, leaving little room for victims as third parties to participate without undermining the rights of the other parties.
Nonetheless, the inclusion of victims' interests in international criminal justice mechanisms is important for a number of reasons. First, victims are important actors in the success of international criminal justice mechanisms. They are essential in proving the occurrence of such crimes by testifying and giving evidence to assist investigations and prosecutions. In order to achieve this, providing sufficient protection of their rights is justified to build a sense of trust between the victims and the international criminal justice mechanisms so as to facilitate their proactive co-operation. Second on a moral basis, as criminal courts are concerned with adjudicating on crimes, it is considered unjust that victims, as those most affected by crimes, can have their needs and interests ignored in the determination of justice. 21 Victims' rights are meant to ensure justice mechanisms are responsive to their needs and consider their input into proceedings so as to remedy their harm. This resonates well with the theory of procedural justice as well as improving the legitimacy of such institutions in the eyes of those most affected by international crimes. However, these statements aligned victims' interests with the pursuit of retributive justice by imposing a harsher sentence on the accused, rather than a broader notion of justice for victims. Furthermore, 'justice for victims' was often invoked as rhetoric by the Tribunals to justify punishment and to legitimise their existence.
As such, victims in the international criminal tribunals were considered as objects, in the sense that justice is done on the basis of their suffering, without recognising them as subjects having needs and interests in determining the substantive outcomes. 25 The experience of the ad-hoc tribunals, while disappointing for victims in having their interests considered, revealed the difficulties in incorporating them into international criminal proceedings. owing to these proceedings determining victims' substantive rights to truth, justice and reparations, and the extent to which they have been affected by judges in their decision making. 54
Participation in the investigation
The investigation is a significant point in the determination of truth and justice owing to the selection of charges and perpetrators for trial. Victim participation in investigations has long been established by the regional human rights courts as a fundamental part of ensuring its effectiveness and countering impunity. 55 This position is justified on the ground that the participation of victims as independent parties can provide oversight of prosecutorial discretion in the selection of perpetrators and charges, which can more accurately identify those responsible. 56 The role of victims in this stage is necessary to safeguard their interests, as well as to provide public scrutiny and accountability. 57 The
Inter-American Court of Human Rights has determined that victims in an investigation should have, 'substantial possibilities of being heard and acting in the respective proceedings, both in order to clarify the facts and punish those responsible, and to seek due reparation.' 58 The European Court has established that victim participation is a procedural right attaching to fundamental rights, such as the right to life. 59 This includes the modalities of victims being informed of a decision not to prosecute, access to the investigation and case file, including witness statements, and to present their interests.
60
More recently the European Union has recognised that victims should have a right to review prosecutor's decisions not to prosecute, so as to ensure greater accountability by allowing discretionary decisions to be examined impartially by an independent party. 61 That being said, victims have no right to claim that a certain person is prosecuted or to obtain a particular outcome such as a conviction; thus a distinction between their procedural right to participate and the absence of a substantive right to a prosecution or conviction. 62 In contrast to many domestic jurisdictions victims cannot bring private prosecutions at the international level, due to the danger of such prosecutions being politically driven, but also the difficulties in collecting such evidence to reasonably secure a conviction, though this could change with technological advances. have not ordered such a review nor have they asked another impartial prosecutor to examine the decision, consistent with current EU best-practices.
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Of course we cannot divorce the realities of international criminal prosecution from human rights obligations, which must provide some leeway in deciding to prosecute or not. A high level of selectivity of perpetrators and charges is the norm in international criminal justice, due to the Court's purpose to prosecute and punish those most responsible for international crimes with its limited resources. 84 Baumgartner suggests that this provides a symbolic function of condemning such crimes. for victims, and, in positive complementarity terms, is to provide exemplary practice for State Parties, it should be striving to ensure procedural best practices with the transparency of its investigations through the participation of victims as independent parties. Accusations that the first convictions of Victim participation in the investigation may be seen as undermining the fairness and impartiality of an investigation, but their role is not to collect evidence or select charges, which is the prerogative of the Prosecutor. Instead victims' rights should exist here in so far as they are able to review a decision by the Prosecutor not to prosecute, such as in national jurisdictions, and for the Court to examine whether this decision was adequately reached in light of the evidence, public interest and victims' interests in prosecuting. While it would be easy to say that the Prosecutor did not properly consider the interests of victims, the Court is obligated to review the decisions of the Prosecutor, thus placing the onus on the judges to remedy such situations, rather than the hubris of an independent prosecutor is an effective one. 88 The failure to allow greater victim participation in the investigation stage has had a knock on effect on the meaningfulness of victims' role in later stages.
Participation in the trial
Participation in the trial stage can offer victims the opportunity to have their interests considered by the Court in relation to clarifying the facts and determining the responsibility of the accused. 89 The
VLRs have brought to light the context of victims' harm, the continued difficulties they face, their needs and expectations, and presented evidence on the culpability of defendants. VLRs have also made a number of imaginative applications to expand the charges against an accused during the trial proceedings to overcome the shortcomings of the Prosecution's case. In the Lubanga case, the VLRs attempted to use Regulation 55 to re-characterise the charges against the defendant to include sexual slavery, and cruel and inhumane treatment. 90 Later in the same case, they sought to include victims who had suffered at the hands of the direct victims of the charges, i.e. child soldiers. 91 Yet, the Court rejected all of these requests on the basis of the Prosecutor's independence.
During the trial of Lubanga, Trial Chamber I allowed victims to present evidence on these crimes, such as the documentation of sexual violence and other crimes committed by the defendant's militia in Ituri, despite not appearing in the charges. 92 In addition, the Trial Chamber judges questioned 88 Article 53(3)(b), Rome Statute.
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Street Children case, para.227. witnesses on the prevalence of sexual violence against female child soldiers in Mr Lubanga's militai. 93 The Chamber also permitted victims to 'tell their story' in narrative form, which included the details of these crimes thereby ensuring their documentation. 94 In the Trial Chamber's final judgement Mr Lubanga was convicted of the charges of enlisting and conscripting children used in an armed conflict.
This realised certain victims' interests in truth and justice through officially acknowledging and documenting their harm, condemning the crimes, and finding the defendant responsible. However, from the outset of the case had been criticised that the charges were too narrow, which the Court refused to change this in order to maintain the independence of the Prosecutor. 95 As a result, the final judgement did not hold Mr Lubanga responsible for the other crimes committed by his militia despite the evidence presented before the Court.
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These efforts attest to the constraints of international criminal proceedings in trying to deliver justice to victims within its primary function of prosecuting and punishing perpetrators. A further area where victims' interests can be taken into account in determining outcomes is in guilty pleas, though none have yet arisen before the Court. 102 A Chamber can order the prosecution to present additional evidence and witnesses, or continue the trial so as to provide a more complete presentation of the facts and determination of the defendant's responsibility. 103 Such an approach is respectful of victims' interests in truth and justice. This is in comparison to the previous international criminal tribunals which neglected victims' interests in guilty pleas. 104 However, a Chamber is not obligated to make such an order, and remains under its discretion, so it is questionable the extent to which the Court will consider victims' interests in this area.
Participation in sentencing proceedings
Sentencing of a perpetrator is supposed to punish them for the wrongfulness of the crime and the harm they have caused. As noted above, punishment in international criminal justice pursues a number of purposes, mainly retribution, but due to the scale of such crimes it cannot fully equate the harm caused and is therefore necessarily symbolic. 105 Victims can pursue sentencing goals other than retribution, such as ensuring their security or reconciliation. The ICC allows victims to have some input into determining punishment as VLRs are able to make submissions to a Chamber. 106 The Court can also take into account aggravating factors such as harm suffered by the victims and their families, their defencelessness, multiple victims, and discrimination, which is similar to the practice of the ICTY.
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Nevertheless, the use of victims' suffering as an aggravating factor reflects a retributive purpose of punishment by trying to ensure a proportional punishment, rather than incorporating a more local understanding of justice.
At the time of writing the Court had only issued two sentencing judgements in the Lubanga and Katanga cases. The parties' submissions and the Court's judgement in these cases offers an insight into the diverse approaches and purposes of victims in the sentencing of perpetrators before the ICC. In the reference to these crimes as aggravating factors, instead they emphasised the harm caused, as well as the vulnerability and age of the children used as soldiers.
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The Court found that despite not being charged, sexual violence and rape could be considered aggravating circumstances. 110 As the Prosecutor did not present sufficient evidence to support such a claim, it was rejected by the majority of the Court. 111 Instead the Chamber held that sexual violence and rape would be considered for reparations. 112 Such an approach is contrary to human rights law, which stipulates that reparations are grossly insufficient substitutes for accountability. 113 Judge Benito also dissented from the majority stating that sexual violence was an aggravating circumstance on the basis of the harm it causes to victims and their families, with sufficient evidence of it had been raised during the trial. 114 On this basis Judge Benito believed that Mr Lubanga should serve 15 years in comparison to 14 years by the majority. 115 Considering the seriousness of these sexual crimes, the addition of one year is symbolic and a more substantive sentence was expected from the victims. The first sentencing judgement of the Court evidences a retributive stance, by recognising that victims' harm could be used to increase the defendant's sentence. The inclusion of sexual violence and rape as an aggravating factor may indicate the Court trying to counteract the limited charges, but this is an inappropriate solution, which was not actually in the victims' interests as they wanted them to be recognised as separate crimes, not circumstances, which belittles such horrendous suffering.
In the Katanga sentencing judgment the Victims' Legal Representatives noted the physical harm as well as the social and economic impact on victims caused by the crimes the defendant was convicted of. The Legal Representatives also highlighted the vulnerability of the victims, many of whom were women, children and the elderly; the particular cruelty of the crimes; and ethnic discrimination and perpetration of the crimes against the Hema community. 116 Although the Chamber in its judgment found that sexual slavery and rape had occurred in Bogoro, Mr Katanga was not found criminally responsible for these crimes. 117 As a result, the prosecution sought that such crimes should be again taken into account as aggravating circumstances.
118 While the Chamber took these issues into account for the suffering of victims, including social stigma victims of sexual violence suffer, but it was in the context of all crimes committed, in particular those which the defendant was convicted of.
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Nevertheless, the Court was sensitive to the loss and continuing harm suffered by victims, this was reflected in the aggravating circumstances. However, despite the victims calling for a long sentence and the Prosecutor for 22-25 years, Mr Katanga was sentenced to 12 years, with time spent in ICC detention, some five years, to be deducted. Given the scale of the crimes he and Mr Lubanga were found responsible for and impact on ethnic communities in Ituri, such sentences were relative light.
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In more general terms, a victim-orientated approach to sentencing could be through the use of mitigating circumstances. The Rules of the Court allow a reduction of a defendant's sentence if they make efforts to compensate victims. 121 In the Lubanga case, the VLRs of group V01 in their sentencing submission suggested that an apology by Mr Lubanga should be considered a mitigating circumstance.
This was felt to be important by the victims, because of the continuing divisions in Ituri and its potential to help repair their suffering. 122 In Katanga the Chamber also acknowledged that remorse or apology of the convicted person could be a mitigating factor, provided it was genuine, but would be only a small factor. 123 Although Mr Lubanga or Katanga did not apologise, it suggests a possible avenue for the Court to be responsive to victims needs beyond retribution, and provide a more contextual justice outcome, such as reconciliation. It would not be hard to think of other scenarios where engagement with a truth and reconciliation commission, traditional ceremonies or domestic reparation programmes by a defendant in making amends or remedying a victim's harm could be considered a mitigating circumstance. This approach could offer a more contextual and harmonising approach by the ICC with domestic transitional justice processes and goals of reparative justice, provided it is in victims' express interests.
Participation in reparation proceedings
Moving away from the criminal proceedings of the ICC is the novel reparation proceedings of the Court.
Many critics of the ICC victim participation regime, discussed below, consider that the role of victims should be limited to reparation proceedings to avoid undermining the role of the prosecution or the rights of the defendant. You would be forgiven for thinking then that victims' interests at this stage of proceedings would be given more weight. However, at least in the first reparation decision by the Court in the Lubanga case, considering the lack of compromise needed in judicial decision making between the interests of the parties in reparations proceedings as it is victim-centred, it is surprising that victims' The judges may also be trying to overcome the shortcomings of the criminal trial and its limited charges by maximising the scope of beneficiaries of reparations to the community rather than specific individuals. Nonetheless, such an approach reduces the meaningfulness and effectiveness of reparations in responding to the needs of those most affected by these crimes. This decision is currently being appealed by victims on these grounds, but it stands in stark contrast to the regional human rights courts' decisions which have proactively aimed to ensuring victims' harm is effectively remedied. While detractors could argue that the ICC is a criminal court, the decision making of the judges has to be questioned as to whether they are actually considering the interests of the victims before them or trying to appeal to wider macro perceptions of the Court, in effect playing politics in trying to offer remedy to victims beyond the charges. Such an approach is understandable given the limited charges in the case. Yet it undermines the notion of redress for those victims before the Court, and could weaken the resolve upon state to deliver remedies to all victims of international crimes within its jurisdiction, instead being reliant on the ICC to act as a 'saviour'. The reparations decision has impacted other victims' perceptions of the Court in meaningfully responding to their interests. This is apparent in the Kenyan case of Ruto and Sang, whereby at least 47 victims have pulled out of participating at the Court. One of predominate issues they cited for pulling out was that reparations would be ordered collectively, such as the construction of a hospital, meaning that perpetrators who continue to live near victims would be able to benefit from the harm they caused.
131 It remains to be seen if the Court will rectify this stance, and place the emphasis on states to deliver reparations to victims beyond the charges against the defendant (reparative complementarity), 132 so that the Court can remedy the harm of victims' in the cases before it.
Participation as victim-orientated justice
Victim-orientated justice is about ensuring that the ICC is responsive to the needs of victims and reaches a fair balance in assessing the differing interests before it. In interpreting fairness and balancing the interests of the parties, the Court has on a number of occasions recognised that it is not limited to the prosecution and defence, but also includes 'respect for the procedural rights of victims.' In light of the preceding, there are two problems with the current victim participation regime at the ICC which arise as it is costly, and largely symbolic in its assurance of justice for victims. With regards to the first of these, victim participation has also been criticised for being both 'time-consuming and resource intense'. 135 In October 2012, it was reported that the legal aid costs for the defence in all cases from 2006-2012 amounted to €11.51 million, whereas in the same period legal aid for victims was to the sum of €15.85 million. 136 Schabas suggests that victims would benefit more if they have been given the money spent on legal representatives as reparations instead, considering the small amount of money likely to available for reparations. 137 As already alluded to, victim participation at the ICC is That said, notions of fairness and due process are critical components to perceptions of legitimacy of the ICC, which has been brought into disrepute with the rights of defendants, notwithstanding victims' interests. In the recent Katanga judgment Judge Wyngaert in her dissent from the majority noted that given the delays in trial proceedings, changes in the characterisation of the facts, and acquittal of his co-accused Mathieu Chui on the lack of sufficient evidence presented by the prosecution, together undermined the accused's right to a fair trial, stating that, 'Considerations about procedural fairness for the Prosecutor and the victims and their Legal Representatives, while certainly relevant, cannot trump the rights of the accused. After all, when all is said and done, it is the accused -and only the accused -who stands trial and risks losing his freedom and property. In order for a court of law to have the legal and moral authority to pass legal and moral judgment on someone, especially when it relates to such serious allegations as international crimes, it is essential, in my view, to scrupulously observe the fairness of the proceedings and to apply the standard of proof consistently and rigorously. It is not good enough that most of the trial has been fair. All of it must be fair.' 
D. Conclusion
The start of this article quoted the UN Secretary General Kofi Annan stating that the Court's 'overriding interests must be that of the victims and the international community'. Although the victim provisions of the ICC may be innovative in international criminal justice, heralding them as a 'high-water mark'
is misleading when compared to the more advanced jurisprudence of regional human rights and national courts. It needs to be remembered that the criminal proceedings of the ICC are retributive in nature.
While it is unrealistic to assume that victims' interests would dominate the ICC and become a victimcentred court, the drafters did intend that one of the purposes of Court was to deliver justice to victims.
The construct of victim-orientated justice developed in the first section does provide some insight into how the ICC can be responsive to victims' needs whilst balancing them against other interests.
144 See Vasiliev n.39.
However when examining the Court's proceedings, the adherence to victims' interests and needs in proceedings is less evident. The provisions in the Rome Statute do offer victims some form of procedural justice by allowing them to present their interests, in contrast to previous tribunals. Yet this has not resulted in the ICC being responsive to victims' interests in substantive outcomes. Even though the Court has recognised victims' rights to truth, justice and reparations, their input is not sufficiently considered in the determination of outcomes, particularly in the investigation. Where victims' interests are adhered to is when they do not conflict or infringe on the rights of the defendant or the independence of the Prosecutor, namely certain protection measures, such as closed sessions. 145 Accordingly, this gives the impression that victims' role in the proceedings of the ICC is symbolic, as their role does not impinge upon the fact-finding or determination of justice by the other parties and the judges.
Reparations at the ICC could offer a more victim-centred justice, or at least one that is more likely to satisfy their substantive needs. But as the sub-sections on the investigation and reparation stages found, the scope of reparations and victims which can benefit from them are inevitably constrained by decisions by an international prosecutor with no transparent local input from victims, which in the end necessarily limits the potential of reparations at the ICC. Furthermore the first reparation decision of the Court suggests that the judges recognise this limitation, but try to overcome it through promoting more collective reparations, but this is counterintuitive to the interests of the victims participating before the Court.
While this does not necessarily mean that victim participation in the Court's criminal proceedings should be excluded, it does require reconsideration on moving forward in developing a more effective participatory regime. This may require a more formalised participation regime, victimorientated complementarity through domestic mechanism that enable victim participation (which in itself would improve the public transparency of investigations and trials), and to find novel approaches in sentencing and reparation stages in meeting victims' interests in justice beyond retribution.
Furthermore, in improving the legitimacy of the Court in the eyes of affected communities and victims, greater effort is needed to acknowledge their perspective. Otherwise these important stakeholders will disengage with the Court as a costly and symbolic exercise of international justice. Considering victims'
interests does not require their interests to dominate judicial decision making, rather it is about taking their views and concerns into account in shaping the outcomes of the Court. 
